Oklahoma State University

Salary Deferral/Payback Program

What is the Salary Deferral/Payback Program?

The salary deferral/payback program is a method of distributing pay to employees over a longer period (typically 12 months) than their assignment or normal working period.  An example is a faculty member whose employment assignment is for nine months (September – May) and he/she wishes to be paid over 12 months.  

Why Pay over 12 Months?

Employees may wish to be paid over 12 months in order to have a constant income stream.  Pay over 12 months may also be beneficial so the employee has pay for all 12 months and family insurance and/or dental and vision insurances are deducted from the employee’s pay.  As long as the insurances are paid (deducted) from the employee’s pay, the insurances are on a pre-tax basis.  If the insurances are billed to the Bursar account (while the employee has no pay in the summer months), the insurances would be after tax (taxable).  

A disadvantage to the plan for the employee is that interest is not paid to the employee for the salary that is deferred.   

IRS Section 409A Requirements The IRS issued final regulations regarding U.S. Code 26 Section 409A which apply to compensation that workers earn in one year but that is not paid until a future year.  This is referred to as nonqualified deferred compensation (NQDC).  Section 409A does not apply to qualified deferred compensation plans such as section 401(k) or to a section 403(b) or 457(b) salary reduction plan.  

OSU’s salary deferral/payback program is considered to be NQDC under section 409A since the program allows compensation earned in one year to be paid in a later year.  
If deferred compensation covered by section 409A meets the requirements of section 409A, then section 409A has no effect on the employee’s taxes.  The compensation is taxed normally per the W-4 election.  If the salary deferral plan does not meet the requirements of section 409A, the compensation is subject to certain additional taxes, including a 20% additional federal income tax.  Section 409A has no effect on FICA tax.  The section 409A requirements are listed below.
· Section 409A does not require any specific type of plan document but the rules should be provided in writing.  Rules of OSU’s plan will be enumerated on the Election to Defer Pay form which is available at http://payroll.okstate.edu/guides-forms.
· Section 409A requires that the salary deferral/payback election must be in writing.  OSU provides an Election to Defer Pay form which provides for an “annual” election, an “until further notice” election, or a “terminate/cancel” election.   
· Section 409A requires that the salary deferral/payback election must be made before the beginning of the employee’s work period.  Current employees must make elections or changes to existing elections prior to the start of his/her work period for the new plan year.  Employees hired after the beginning of the work period (fiscal year) have 30 days to make his/her salary deferral/payback election or they will be paid per his/her assignment period.

· Section 409A requires that the salary deferral/payback plan be irrevocable after the first working day for that plan year.  The employee must follow the plan for the full plan year with no exceptions.  However, if the employee separates from the university, the deferral amount will be refunded to the employee at the time of separation.  
· Section 409A requires the salary/deferral payback election form to state how the compensation is going to be paid.  
How does the Salary Deferral/Payback Process Work?

· The employee’s pay is expensed over the assignment period or normal working period.  This means the department/college is charged the labor and average fringe benefit rate over the short period (nine months, for example). 

· A portion of the employee’s pay is deducted from his/her check during the deferral period.    
· The amount deducted from the employee’s check is held in a non-interest-bearing withholding account until the payback period.  Applicable taxes are withheld when the employee receives the funds in the payback period or the deferred funds are refunded as part of a separation from employment.  

· The employee must have a qualifying assignment. The employee must be exempt as defined by the Federal Labor Standards Act (FLSA).  

· Employees are not allowed to draw on deferred amounts.

· The employee does not earn any interest on the funds deferred.

· This is an annual irrevocable election.  The only way to receive deferred amounts outside of the payback period is to separate from employment.  Your plan selection must be compatible with your department/college assignment.
Chart of the Salary Deferral/Payback Plans
Below is a chart of the deferral plans OSU offers:  
	Months

Pay

Over
	Current

Assign

Length
	Salary

Deferral

Period
	Salary

Payback

Period

	10
	9
	September - May
	June

	11
	9
	September - May
	June, July

	12
	9
	September – May
	June, July, August

	12
	9
	August - April
	May, June, July

	11
	10
	August - May
	June

	12
	10
	August - May
	June, July

	12
	10
	September – June
	July, August

	12
	11
	July – May
	June


OSU PAYROLL SERVICES

ELECTION TO DEFER RECEIPT OF PAY

(Salary Deferral/Payback Program)

NAME _____________________________________  EMPLOYEE ID___________________
COLLEGE ___________________________________________________________________
 FORMCHECKBOX 
Annual Election
          FORMCHECKBOX 
Until Further Notice Election
 FORMCHECKBOX 
Cancel Previous Election
Initial

_____I have indicated above the length of this election. 

_____I elect to defer the receipt of my monthly pay according to the plan selected below.  

_____I understand this election applies to regular pay.  

_____I understand this election is irrevocable during the plan year and the deferred pay cannot be received until the payback period as indicated in the chart below, or upon separation of employment.  There are no exceptions as an employee.  

_____I understand there will be no interest accrued on any amount deferred from pay during the deferral period.

PLEASE CHECK THE SALARY DEFERRAL OPTION YOU WISH TO ELECT.

	Months

Pay

Over
	Current

Assign

Length
	Salary

Deferral

Period
	Salary

Payback

Period
	Mark the Option Selected


	10
	9
	September - May
	June
	

	11
	9
	September-May
	June, July
	

	12
	9
	September – May
	June, July, August
	

	12
	9
	August – April
	May, June, July
	

	11
	10
	August – May
	June
	

	12
	10
	August - May
	June, July
	

	12
	10
	September - June
	July, August
	

	12
	11
	July – May
	June
	


SIGNATURE____________________________________   DATE_____________________

NOTE:  THIS FORM MUST BE RECEIVED BY PAYROLL SERVICES (409 Whitehurst) BEFORE JULY 1, OR, IN THE CASE OF NEW EMPLOYMENT, AT LEAST 30 DAYS PRIOR TO THE START OF THE DEFERRAL PERIOD.
